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than in that of private persons, natural or artificial. But that is not 
the chief objection, in this class of cases. The owner of the property 
is not bound to accept a right of action, and a possible lawsuit, in 
lieu of the price. He may well say, that he is not compellable to 
exchange his property for a lawsuit against any the most responr 
sible party. And a mere claim against the sovereignty is even 
further from payment, than one against a party liable to be im- 
pleaded in the courts. And although this objection is not applica- 
ble to municipal corporations, yet even these are proverbially reluc- 
tant to meet promptly their legal obligations. We think, there- 
fore, that upon principle the owner of property, so compulsorily 
deprived of it, is fairly entitled to have the compensation ready 
for his acceptance, at the very time he is deprived of it, or in ex- 
ceptional cases, as soon as the damage or price can be ascertained, 
and that in neither case is a mere right of action, however secured, 
to be regarded as an equivalent. It is not desirable here to exa- 
mine the cases upon this point, since they are very numerous, and 
may all be found in the dissenting opinion of Mr. Justice Dob, 
and in some of the elementary books, and nothing is clearer, than 
that no satisfactory rule upon the subject is deducible upon any 
adjustment of the preponderance of the decided cases. We have 
done what we could in that way in our work on Railways, Vol. I., 
§ 73, pp. 296 et seq., entitled " The time compensation is to be 
made." I. F. R. 



RECENT AMERICAN DECISIONS. 

Supreme Judicial Court of Maine. 
DOVER v. ROBINSON et al. 

The pica of sureties upon a collector's bond that it is not their deed, is well 
maintained by proof that subsequently to its delivery and approval, and without 
their knowledge or consent, but with the knowledge and consent of the selectmen 
of the town having custody of the bond, the penal sum was changed by the prin- 
cipal from twenty-five hundred to twenty-five thousand dollars. 

Such an alteration, so made, avoids the bond as to the sureties. It cannot be 
deemed a spoliation by a stranger. The inhabitants of the town cannot maintain 
suit against the sureties upon a bond thus vitiated. The deliberate intentional 
permission of such an alteration, by their general financial agents, defeats their 
right to recover upon such bond against those not cognisant of the alteration nor 
taking any part therein, nor ratifying the same. 

The town itself ratifies such permission by inserting in their writ a count upon 
the bond in its altered condition. They cannot take the chance of reaping a 
benefit therefrom without incurring at the same time a risk of loss. 
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On report. Debt upon the bond of Martin L. Robinson and 
his sureties, for the faithful performance by him of the duties of 
collector of taxes. The defence was that the penal sum was 
altered after delivery by erasing the word "hundred" and 
inserting " thousand." without the knowledge or consent of the 
sureties. If the action could be maintained against them the 
defendants were to be defaulted ; otherwise, it was to be discon- 
tinued as to the sureties and judgment taken against Robinson 
alone. The bonds given by the same parties for previous years 
had been for $25,000, and it was thought by the selectmen, when 
they approved it, that this was for the same sum. The selectmen 
testified that they did not assent to the change of the penalty, 
which was made by Robinson, when it was handed him, merely to 
call his attention to the mistake, and that the chairman of the 
board said it could not charge the sureties for more than the 
original amount ; while Robinson swore that the chairman told 
him (as he was about to scratch out the word "hundred" with his 
knife) to write the " thousand" over the top, if he wrote it any- 
where. He did so, simply making ink marks across the "hundred." 
There were two counts in the declaration, the first upon a bond for 
$25,000, and the second upon one of like date and obligation in 
the penal sum of $2500. 

The justice drawing the opinion accompanied it with the follow- 
ing memorandum, which is recited here as showing the precise 
state of facts upon which the decision is based. 

" My opinion in this case is predicated upon the following view 
of the facts, which I believe is the only one that we can reasonably 
take upon the testimony as reported. 

I state it in advance, because I think, if any difference of opin- 
ion arises among members of the court, it will be upon the facts 
and not upon the law, and therefore I think they had better be 
discussed separately. 

The bond in suit as originally executed, delivered and approved, 
was in the penal sum of $2500, instead of $25,000, which was the 
sum usually inserted in the collector's bond. In the fall of 1872, 
more than two years after the bond was given, the selectmen dis- 
covered this fact, and thereupon agreed to call the attention of the 
principal to it. 

This was done by one of them in the presence of the other two, 
and the bond was handed to the principal, who in the presence of 
Vol. XXIV.— 26 
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all the selectmen, remarked that he could fix that, and forthwith 
with a pen struck out the word " hundred," and wrote the word 
"thousand" over it. There was but little conversation. The testi- 
mony taken together seems to establish the fact that one of the 
selectmen expressed the opinion that the change could not be made 
so as to hold the sureties beyond the sum first inserted without 
their consent, and that he directed the principal to write the word 
" thousand" over the word " hundred," and that neither of the 
other selectmen said anything, expressing neither assent nor 
dissent. The bond was replaced upon the town files, and the 
alteration did not come to the knowledge of the sureties until the 
next spring. After it did come to their knowledge, two of them 
took mortgages of the principal's property, conditioned to be void 
if the principal saved them harmless " from all legal liability" on 
this and two other bonds which they had signed as his sureties, 
" it being, however, expressly understood that this mortgage im- 
poses no additional liabilities on said sureties." 

The sureties have paid to the town upon the other bonds more 
than the estimated value of the mortgaged property. Under 
these circumstances, the only reasonable inference seems to be that 
the alteration was made with the knowledge and consent of the 
selectmen, and that there is no evidence of any knowledge of, or 
consent to, such alteration on the part of the sureties at the time 
it was made, or of any subsequent ratification thereof by them." 

C. A. Everett, for the plaintiffs, contended that the only power 
given to the selectmen was to approve a sufficient bond. When 
they had done this they were functus officio in this respect, and 
could not authorize an alteration of one already taken and 
approved. The bond ran to the inhabitants of the town, and the 
selectmen were strangers to it, so that an alteration made by them 
would not vitiate it ; d fortiori, one made by the principal, with- 
out consent of the obligees, would not have that effect. 

J. Crosby and A. M. Robinson, for the defendants. 

Barrows, J. — Upon the testimony here reported the question 
seems to be whether the inhabitants of a town can maintain an 
action against the sureties upon a collector's bond, originally given 
in the penal sum of $2500, when said penal sum has been altered 
by the principal in the bond, since its delivery, with the knowledge 
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and consent of the selectmen of the town, from $2500 to $25,000, 
without the knowledge of the sureties, and in the absence of all 
proof of a subsequent ratification by them. The proposition that 
these facts are sufficient to sustain the sureties' plea that such 
altered bond is not their deed, would seem to admit of little doubt. 
It is not a case of spoliation by a stranger. The cases which 
hold, as in Small v. Danville, 51 Maine 359, and Mitchell v. 
Jtoekland, 52 Maine 118, that towns are not responsible for the 
wrongful acts of their officers in the performance of a public duty 
imposed upon them by statute, have no proper application to a 
case like this. 

It is no legitimate consequence of the doctrine of these and 
similar decisions, to subject the debtors of a town to the increased 
liabilities which might ensue from an undetected alteration of the 
instruments which form the evidence of their indebtment, when 
such alteration is made with the permission of the financial agents 
of the town, and to hold that such tampering with written obliga- 
tions entails no risk of loss when unsuccessfully attempted. The 
town seeks here to enforce a right by virtue of a sealed instru- 
ment which was never executed in its present condition by those 
against whom they claim to recover on the strength of it. The 
change, which would avoid it beyond controversy or question, if 
made with the consent of an individual obligee, was made by the 
consent of those whom the town had made its custodians. The 
plaintiffs claim to maintain their suit upon the bond, notwithstand- 
ing its avoidance upon the ground that the alteration was an act 
unauthorized by them, and one which their selectmen were not 
empowered by law or vote of the town to permit. 

To be relieved from a liability incurred through xae unauthor- 
ized and unlawful act of a public officer is one thing — to enforce 
as a valid subsisting claim a bond which has been vitiated with the 
consent of those who rightfully had it in keeping on behalf of the 
town, is quite another. There seems to be no good reason why the 
principles which are laid down in Ohadwick v. Eastman, 53 
Maine 12, and Lee v. Starbird, 55 Maine 491, touching the 
alteration of written instruments offered in evidence, should not be 
held to apply to a case like the present. It is not a case of mis- 
appropriation of payments, like that of Porter v. Stanley, 47 
Maine 515, nor of negligence and mistake on the part of the 
selectmen, like that of Farmington v. Stanley, 60 Maine 472, 
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where the defendants were rightly held chargeable for the default 
of their principal, although they might have been relieved if the 
mistakes made by the town officers could have been allowed to 
pass uncorrected. 

A careful examination will show that there is little analogy be- 
tween those cases and the one now before us. 

To sustain the present suit against the sureties we have a writ- 
ten obligation which has been vitiated as an instrument of evi- 
dence by the deliberate intentional act of the plaintiff's agents, 
an act done apparently to secure themselves from the blame which 
might attach to them for their carelessness in accepting an inade- 
quate security, but an act which as effectually deprived the town 
for which they acted of any right of action against these sureties 
upon this bond as if they had never executed any bond at all. It 
is not their deed. But there is another view which is equally 
fatal to the plaintiff's case. The plaintiff town presents itself 
here in this very suit in the attitude of ratifying this act of their 
selectmen. 

Whatever might have been thought of the elaborate and inge- 
nious effort of counsel to establish the position that the inhabitants 
of the town ought not to be affected by what he claims to have 
been the unauthorized act of their agents, if they had brought 
suit on the bond as originally given, it can hardly avail when we 
find that the first count in the writ asserts the giving of a bond by 
the defendants in the sum of $25,000. The plaintiff corporation 
seems to have been ready to avail itself of the alteration if it 
passed unnoticed. They can do so, only at the hazard of losing 
the benefit of their bond altogether. Asserting a claim here upon 
the bond, in its altered condition, they must be held to have 
ratified the act of their selectmen in permitting the alteration, and 
to stand in the same position as a private corporation or an indi- 
vidual does in bringing suit upon an altered instrument. 

That position is not improved by any acts or omissions on the 
part of the sureties. They gave no implied authority to the prin- 
cipal and to the town officers to insert such sum as they might 
agree upon, by executing the collector's bond in blank, as was 
done in the case of South Berwick v. Huntress, 53 Maine 89. 

The condition of the mortgage of the principal's property 
received by two of the sureties to secure them against all " legal 
liabilities" upon this and two other bonds, is so framed as to 
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exclude the idea that they intended to ratify the alteration. Even 
if they had not already paid upon the other bonds a sum larger 
than the estimated value of the mortgaged property, the reception 
of this mortgage could not be construed as a ratification. 

As to them the plea that this is not their deed is well main- 
tained. Such a defence cannot avail the principal who made the 
alteration. Plaintiffs have leave to discontinue as to the sureties. 



The doctrine of the foregoing case 
seems most unquestionable. Indeed, it 
may fairly be said to be so far removed 
from the debatable- ground as not to in- 
volve any question which, upon the pre- 
sent state of the decisions, could pro- 
perly be regarded as even doubtful. 

The alteration seems to have been 
material beyond all debate, raising the 
penal sum tenfold. According to the 
old rule of the English law, as laid down 
by Lord Coke, in his commentary on 
Pigott's Case, 11 Co. Rep. 27, if any 
deed be altered in a point material by 
the plaintiff himself, or by any stranger, 
without the privity of the obligee, it 
thereby becomes void. And the same 
rule is maintained so late as Davidson 
v. Cooper, 11 M. & W. 778; 13 Id. 343; 
where Lord Abingee, C. B., in giving 
judgment, repeats the very words of 
Lord Coke as being still law. But 
the rule seems never to have obtained 
to the same extent in this country. It 
is required here, at present day, that the 
alteration should be material, in order 
to affect the validity of the instrument : 
Nichols v. Johnson, 10 Conn. 192; 
Langdon v. Paul, 20 Vt. 219 ; Waring 



v. Smith, 2 Barb. Ch. 1 19 ; but in order 
to avoid the contract, it must be made 
by the privity of the party intended to 
enforce the contract, and also with a 
fraudulent purpose, and not by mere mis- 
take or misapprehension : Adams v. 
Frye, 3 Mete. (Mass.) 103. But here 
there can be no question whatever upon 
this point. For it is idle to discuss the 
question whether a town, or any other 
corporation, can enforce contracts in its 
favor against sureties when the amount 
has been raised by its own principal ex- 
ecutive officers by arrangement with the 
principal without the concurrence of 
the sureties. 

We understand the English courts to 
have adopted of late much the same views 
upon this question with our own courts 
— that the alteration must be in some 
material matter and with the privity of 
the party in interest, and not by a mere 
stranger, or by mistake and without 
fraudulent purpose : Hirschman v. Budd, 
Law Rep. 8 Exch. 171. The rule that 
alterations by a stranger will not affect 
the contract, seems to be established in 
the Irish courts : Swiney v. Barry, 1 
Jones Ir. Exch.109. I. F. R. 



Court of Appeals of New York. 

MARTHA D. RODERIGAS, Admin'x, &c, Respondent, ». THE EAST 
RIVER SAVINGS INSTITUTION, Appellant. 

A payment by a debtor to an administrator duly appointed is valid, and a bar 
to a second action, although the supposed intestate is alive at the time and the 
letters of administration are subsequently revoked for this reason. 

Although Surrogate courts are of limited and special jurisdiction, which 
depends upon the existence of certain facts, yet their decision upon the existence 



